
Although disposal of PCBs had been regulated, laws did not re-
quire public participation in the selection of dumping sites. Resi-
dents, concerned about PCB contamination in their water supply, 
protested and were soon joined by national organizations such as 
the NAACP,1 which led to longer, larger and more coordinated 
demonstrations.2

 Although the protests did not ultimately prevent the siting, 
they sparked a movement. Various groups scrutinized governmen-
tal decisions that targeted, or disproportionately impacted, minority 
communities for hazardous waste treatment, storage and disposal 
facilities. Th ose eff orts prompted former President George Bush Sr. 

32 Wyoming Lawyer  June 2022 www.wyomingbar.org

to establish an Environmental Equity Working Group and Presi-
dent Bill Clinton to direct federal agencies to make environmental 
justice part of decision-making processes.3  
 Federal agencies defi ne EJ as “the fair treatment and mean-
ingful involvement of all people, regardless of race, color, national 
origin, or income, with respect to the development, implementation, 
and enforcement of environmental laws, regulations, and policies. 
Fair treatment means that no population bears a disproportionate 
share of negative environmental consequences resulting from indus-
trial, municipal and commercial operations or from the execution of 
federal, state and local laws; regulations and policies.”4 However, 

T
he exact start of the Environmental Justice (EJ) movement is often 
attributed to protests in Warren County, North Carolina, in the early 
1980s. North Carolina allowed disposal of soil laced with polychlori-
nated biphenyl (PCBs), a highly toxic substance once widely used in 
products like coolant, near a predominantly Black community. 



www.wyomingbar.org June 2022 Wyoming Lawyer 33

the term has evolved and become much broader by encompassing 
eff orts to address climate change.
 When President Joe Biden took offi  ce in 2021, he announced 
“Justice40,” an initiative which promised vulnerable communities 
that have experienced decades of underinvestment and compound-
ed pollution to see 40% of the “benefi t” from federal climate change 
policy and clean energy investment, and infrastructure spending.5 
President Biden tasked key offi  cials in his administration with de-
veloping “interim guidance” to identify the kinds of communities 
that would be targeted for funding and develop requirements for 
stakeholder consultation.6 Despite the interim guidance issued last 

summer, federal agencies remain largely left to develop their own 
methodologies on how to satisfy the commitment.7

 In response, the Council on Environmental Quality (CEQ) 
has been working on fi nal guidance on how it will deliver Justice40, 
including rollout of the “Climate and Economic Justice Screen-
ing Tool.”8 Th e tool will help identify the communities qualifying 
for funding and other resources.9 Although the White House has 
released a beta version, the fi nal tool is not up and running even 
though federal agencies are allocating billions of dollars from fed-
eral infrastructure and COVID-19 relief legislation.10

 EJ advocates have criticized the tool because it does not include 
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explicit race indicators they believe are necessary to avoid skewing 
benefi ts away from Black Americans. Administration offi  cials are 
concerned about the legality of using race-based indicators, citing a 
case last year where white farmers successfully sued the U.S. Depart-
ment of Agriculture for launching a program that sought to provide 
loan forgiveness for “socially disadvantaged” farmers and ranchers 
under the American Rescue Plan Act.11 Th e program defi ned “so-
cially disadvantaged groups” as those who have been “subjected to 
racial or ethnic prejudice because of their identity as members of 
a group[.]”12 Th e court enjoined implementation because race was 
the sole basis of eligibility and thus, violated equal protec-
tion.13 Nevertheless, EJ advocates argue the screening tool 
could use other proxies for race, such as “disadvantaged,” 
“underserved,” “vulnerable” or “marginalized.”
 Even further, some argue the tool fails to include other 
environmental indicators such as proximity to hazardous 
waste facilities or considerations of cumulative impacts. 
Th e tool has also been criticized for lacking indicators to 
include EJ issues in rural areas, like Indian reservations.14

And crucial lingering questions remain about whether and 
how the initiative will achieve its objective given inherent 
diffi  culties in quantifying and accounting for “benefi ts.”
 Despite these uncertainties, some states such as 
Delaware have created an oversight committee to ensure 
racially underserved and poor communities are fi rst in line when 
state agencies decide how to spend federal dollars.15 Colorado re-
quires “disproportionately impacted communities,” defi ned, in part, 
as those census block groups where at least 40% of households are 
low-income, 40% of households identify as minority or 40% of 
households are burdened by housing costs, to be included in deci-
sions that could negatively aff ect their health.16 New Jersey autho-
rized its environmental protection department to deny or condi-
tion certain permits based on how a facility may aff ect public health 
in EJ communities.17 Washington state enacted a similar law, the 
Healthy Environment for All (HEAL),18 and the Climate Com-
mitment Act (CCA), which established a program to reduce carbon 
pollution and achieve greenhouse gas limits, particularly for com-
munities that bear the greatest burdens from air pollution.19

 Admittedly, not all states will adopt sweeping EJ or climate 
change bills. Presumably, a state like Wyoming will be less likely 
to embrace similar eff orts. But that does not mean such states are 
immune from broader EJ and climate change eff orts. For nearly a 
decade, Wyoming—the nation’s leader in U.S. coal production—

supported a proposed coal port project in Washington state. Wash-
ington denied critical project permits under the Clean Water Act, 
a decision that ultimately prevented Wyoming coal exports from 
reaching end-use foreign markets.20 Hypothetically, if the coal 
port project had been proposed today, it would not be surprising if 
Washington’s HEAL or CCA legislation compounded the bases for 
permit denials.
 State and federal eff orts to date also highlight defi ciencies 
when it comes to tribal considerations. As the EJ movement con-
tinues to evolve, much more thought needs to be given to how it 

will intersect with federal Indian law and policy. Th e movement ac-
knowledges the need for more public involvement from dispropor-
tionately impacted communities that are often largely comprised of 
racial minority groups. However, federally recognized tribes are not 
solely racial minority groups; they are separate sovereigns.21 Accord-
ingly, since 2000, federal agencies have been required to meaning-
fully consult with tribal offi  cials on matters which have tribal im-
plications, a recognition of the unique government-to-government 
relationship.22 As sovereigns, tribes can administer environmental 
programs under the “treatment as a state” provisions of environ-
mental laws such as the Clean Air Act and Clean Water Act, giving 
them greater autonomy to identify and address their own EJ priori-
ties outside of the Justice40 framework.23 Further, EJ and climate 
change interests do not always align. For example, some commenta-
tors note the Biden administration is “racing to fi nd minerals for 
electric vehicles and clean tech … [b]ut many of those mines will be 
located next to lands of Indigenous people.”24

 Th e environmental justice conversation has come a long way 
since the early 1980s and it will continue to evolve. Going forward, 

Admittedly, not all states will adopt sweeping EJ 
or climate change bills. Presumably, a state like 
Wyoming will be less likely to embrace similar 
efforts. But that does not mean such states are 
immune from broader EJ and climate change efforts. 
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it will be important to watch whether the Administration can de-
liver the benefi ts promised by Justice40, how the courts will resolve 
confl icts over EJ policies, and how tribal considerations will be ad-
dressed. What is clear, however, is that environmental justice is here 
to stay. 

 

Senator Affi  e Ellis is a Wyoming State Sena-
tor and Shareholder with Browstein Hyatt Farber 
Schreck. Affi  e was elected to the Wyoming Sen-
ate in 2016. As an enrolled member of the Navajo 
Nation, she was the fi rst Native American woman 
elected to the Wyoming Legislature. She serves as 

the Senate chairperson of both the Travel, Recreation, Wildlife and 
Cultural Resources Committee and the Select Committee on Tribal 
Relations. Affi  e also serves on the Board of Directors of the Navajo 
Nation Gaming Enterprise Board.

WL


