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Considerations for developing a master-planned community

D eveloping a master-
planned  community
is a complex undertaking and
involves many different layers
and obstacles. A successful mas-
ter-planned community requires
a unique understanding of all fac-
ets of real estate, land use and
development. While there are
many areas to consider, here are
four key areas that should be con-
sidered early on when planning a
successful master-planned com-
munity in Colorado:

H Mineral rights. The minerals
beneath the surface of the land
are often “severed” and owned
separately from the surface, cre-
ating a “split estate,” which can
impede development. The owner
of the mineral estate generally has
statutory and implied easements
to use as much of the surface
as reasonably necessary for the
development of its mineral inter-
est, while the owner of the surface
estate has the right to develop the
surface in a manner consistent
with the mineral owner’s ease-
ments. A mineral owner’s surface
use can be modified by agree-
ment, but because mineral own-
ers have little incentive to relin-
quish their surface rights, obtain-
ing a surface use agreement from
a mineral owner can be a slow
and expensive process. Although
a title commitment will indicate
whether the minerals have been
severed, it will not trace miner-

als ownership
after the ini-
tial severance,
and therefore,
a developer
should obtain

a minerals title

report to fully

understand

- the ownership
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cash-in-lieu
fee. Installing
both a potable
system and
nonpotable
system and
requiring xeric
landscaping
may reduce
the  devel-
oper’s water
costs.

B Entitle-

should under-

stand state and local develop-
ment restrictions and setbacks as
they relate to mineral ownership.
B Water rights. Similar to
mineral rights, water may be
severed from the land and used
based upon the prior appropria-
tion system. Water rights are not
tracked, nor insured by a title
commitment, which requires a
developer to complete their own
due diligence to determine water
availability. Obtaining a sufficient
and economical water supply
for development typically costs
more and takes much longer than
most developers anticipate. If a
new development is in an exist-
ing municipality or special dis-
trict with adequate water supply,
then a developer may be able to
purchase water and sewer taps. If
not, a developer may be required
to purchase water rights on the
open market to dedicate to the
municipality or possibly pay a

ments. Devel-
opers should determine the
current zoning of the property,
review the applicable code and
review other related entitlement
documents, such as develop-
ment agreements or vested rights
agreements. “Straight” zoning
is often insufficient for a mixed-
use community where the devel-
oper envisions the integration of
a variety of housing types and
commercial uses. In that case, a
planned unit development or the
equivalent may be a better tool
because it allows a community to
approve customized zoning. The
time frame to update entitlements
can vary significantly depend-
ing on the local governmental
authorities, but it is not unusual
for the design and entitlement
process to take several years for a
new, large master-planned com-
munity. Developers should con-
sult with local planning staff to
create estimated time frames. Fur-

ther, it is criti-
cal for a devel-
oper to obtain
statutory
vested prop-

erty  rights

given the long

buildout time

frames of mas-

ter-planned

Abby Kirkbride communities.
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Farber Schreck LLP ~ erty rights

refer to a land-
owner’s legally protected right
to develop according to the rules
that exist at the time the entitle-
ments were initially approved.

B Public-private funding.
Master-planned ~ community
development requires the design,
construction and maintenance of
public improvements, often to a
greater extent than in other types
of development. Some examples
of these public improvements
include roadways, utilities, parks,
and water and wastewater facili-
ties. These projects would gener-
ally not be financially viable if a
developer were required to fund
these activities by itself. There are
multiple public financing tools
available to spread these costs
out and make such developments
“pencil.” A metropolitan district
may be formed under statute and
with local government approval
to develop and/or operate pub-
lic infrastructure improvements.

Local governments may impose
various requirements on metro-
politan districts, including lim-
itations on mill levy rates. For
master-planned communities
with commercial uses, a devel-
oper may also implement a pub-
lic improvement fee, which is a
private fee based on sales transac-
tions that can be used for fund-
ing infrastructure improvements.
Metro districts and PIFs are not
the only public finance tools
available for master-planned
communities, but they are two of
the most frequently used.
Developing a master-planned
community is a multifaceted pro-
cess that demands careful plan-
ning, legal insight and financial
strategy. Understanding and
addressing key issues such as
mineral and water rights, entitle-
ments and infrastructure fund-
ing early in the process can help
developers avoid costly delays
and ensure long-term project suc-
cess. With the right team and a
clear road map, even the most
developments
become thriving, sustainable
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